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1. PURPOSE OF THE AUDIT

The New Jersey Supreme Court has held that employers who promuigate and
support an active anti-harassment policy should be entitled to a form of safe haven from

hostile work environment claims. Cavuoti v. New Jersey Transit Corporation, 161 N.J.

107, 120-21 (1999). Indeed, courts have held that an effective grievance procedure —
one that is known to the victim and that timely stops the harassment -- shields the
employer from liability for a hostile work environment. Bouton v. BMW of North
America, Inc., 201 F.3d 103, 106-11 (3d Cir. 1994). The New Jersey Supreme Court has
held also that an employer may claim a safe harbor from potential hostile work
environment claims if it can show it has an effective anti-harassment policy. Gaines v.
Bellino, 173 N.J. 301, 303 (2002). In order to meet its duty of care and operate within
the safe harbor, an employer must be able to show “the existence of effective sensing or
monitoring mechanisms to check the trustworthiness of the policies and compiaint
structure.” Seg Gaines v. Bellino, 173 N.J. 301,313 (2001) citing Lehman v. Toys R’ Us,
132 N.J. 587, 617 (1993). Indeed, “the efficacy” of an employer’s anti-harassment policy
is “highly pertinent” to an employer’s defense in a potential discrimination lawsuit. See

Payton v. New Jersey Turnpike Auth., 148 N.J. 524, 535-38 (1997).

To that end, the County of Hudson (*‘County”) engaged this Firm to conduct an
audit to measure the effectiveness of its Anti-Harassment Policy and Complaint

Procedure (the “Policy”). A copy of the Policy is attached as Exhibit A.
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11 THE POLICY

The Policy prohibits any form of harassment prohibited under law', includes
definitions of sexual harassment and gives detailed examples of prohibited conduct. The
Policy further contains a Complaint procedure which provides in pertinent part:

Employees who have a complaint of harassment, including
sexual harassment, by anyone, including supervisors, co-
workers, vendors or visitors are encouraged to promptly
report all incidents. A complaint may be filed with a
Supervisor, Department Director or the Personnel Director.

Employees who believe it would be inappropriate to
discuss the matter with their supervisor should report it to
another supervisor or County official.

The Policy also contains an anti-retaliation provision which prohibits reprisals
against any person who files a Complaint under the Policy.? Finally, the Policy contains
Complaint forms which are available to employees who make complaints under the
Policy.

The Policy is contained within the County’s Employee Handbook which is
distributed to all employeces when they become employed by the County. The County

further requires employees to attend mandatory training sessions where the Policy is

redistributed and discussed.

' “The prohibited forms of harassment include harassment based upon “race, creed, color, national origin,
ancestry, age, sex marital status, political affiliation, liability for service in the armed forces of the United
States, physical or mental disability or handicap, status as Vietnam-era or special disabled veteran, atypical
heredity cellular or blood trai, affectional or sexual oriemation, genetic information or because of the
refusal to submit 10 a genetic test or make available the results of a genetic test 10 the County.”

1 The retaliation provision provides in pertinent part: It is a violation of this policy for any employee to
take reprisals against any person because she/he has filed a complaint, testified or assisted in any
proceeding under this policy. Threats other forms of intimidation, and /or retaliation against the
complainant or any other party based on involvement in the complaint process may be cause for
disciplinary action.
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[I. METHODOLOGY FOR MEASURING THE EFFECTIVENESS AND
TRUSTWORTHINESS OF THE POLICY

A. The Audit Questions

In order to measure the effectiveness and trustworthiness of the Policy we
developed a series of six questions which were designed to examine: {1) employee
awareness of the Policy, (2) employee receipt of training on the Policy, (3) employee
awareness of the complaint procedures under the Policy in the event the employee
became a victim of unlawful harassment, (4) employee awareness of the complaint
procedures under the Policy in the event the employee witnessed unlawful harassment,
(5) employee awareness of his/her ability to file a complaint under the Policy with the
Department of Personnel, and (6) employee willingness to file a complaint under the
Policy (“Audit Questions”). A copy of the Audit Questions are attached as Exhibit B.

We chose the above factors for several reasons. Initially, numerous New Jersey
courts have held that in order for an anti-harassment policy and complaint procedure to
be effective, it must be known to the victim. Seg Cavouti v, N.J. Transit Corp. 161 N.J.
17, 120-21 (1999); Gaines, 173 N.J. at 314-319; Smith v. Exxon Mobile Corp., 374 F.
Supp. 374 F. Supp. 2d 40, 422 (D. N.J. 2005). Therefore, we measured employee
awareness of the Policy and employee awareness of the complaint procedures both if the
employee became a victim of harassment and if the employee witnessed harassment.

In addition, New Jersey Courts have held that a factor in determining whether a
policy is effective is whether the employer offers employees training in that policy. See
Gaines, 173 N.J. at 313; Cawvuoti, 161 NJ. at 20-21. Therefore, we measured the

employee receipt of training under the Policy. Finally, the New Jersey Supreme Court
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has found the unwillingess of an employee to file a formal complaint under an anti-
harassment procedure may factor into whether the employer has *“established meaningful
and effective policies and procedures for employees to use in response to harassment.”
See Gaines, at 318. Therefore, we measured employee willingness to file a complaint
under the Policy.

B. The Selection of Employees

The County employs approximately 3,100 employees. We selected 365 County
employees or approximately 11.8 percent of the County’s workforce to participate in the
audit. The employees were randomly selected employees along a cross-section of titles,
races and genders.

Of the 365 employees we interviewed, 93 employees were assigned to the
Department of Family Services, 59 employees were assigned to the Department of
Corrections, 53 employees were assigned to the Sheriff’s Department, 34 employees
were assigned to the Department of Health and Human Services, 29 employees were
assigned to the Prosecutor’s Office, 22 employees were assigned to the Department of
Parks and Recreation, 24 employees were assigned to the Department of Buildings and
Grounds, 25 employees were assigned to the Department of Law and Finance and
Administration, 7 employees were assigned to the Department of the Register, 6
employees were assigned to the Superintendent of Elections, 5 employces were assigned
to the Surrogate’s Office, 5 employees were assigned to the County Clerk’s Office, and 3
employees were assigned to the Board of Elections.

We met with each employee individually and solicited their response to each of the

Audit Questions.
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IV. THE RESULTS’

Ninety-eight point one percent (98.1%), or 358 out of the 365 employees we
interviewed, responded yes when asked if they were aware of the County’s policies
concerning harassment, discrimination and retaliation. Ninety-two point nine percent
(92.9%), or 339 of the 365 employees we interviewed, responded yes when asked if they
were trained in the County's policies and procedures concerning harassment,
discrimination and retaliation. Ninety-four point two percent (94.2%), or 344 of the 365
employees we interviewed, responded that the they knew how to file a complaint under
the Policy if they became the victim of unlawful harassment, discrimination or retaliation
and ninety-one percent point five percent (91.5 %), or 334 ocut of 365 employees,
responded that they knew how to file a complaint under the Policy if they witnessed
unlawful harassment, discrimination or retaliation. Eighty-three point eight percent
(83.8%), or 306 of the 365 employees we interviewed, responded that they were aware
that if they felt uncomfortable complaining to a supervisor about unlawful harassment,
discrimination or retaliation, under the Policy, they could file a complaint directly with
the Department of Personnel. Finally, ninety-six point four percent (96.4%), or 352 of
the 365 employees we interviewed, responded that they would file a complaint under the

policy if they became the victim of harassment, discrimination or retaliation.

3 Atached as Exhibit C is a chart outlining the results of the audit for all of the employees we selected.
Attached as Exhibit D are charts cutlining the results of the audit broken down by department.
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V. CONCLUSIONS

Based upon the above information, we conclude that the Policy is both effective and
trustworthy. Indeed, an overwhelming number of employees (98.1%) are aware of the
Policy. In addition, 94.2% of the employees we interviewed know how to file a
complaint under the Policy if they became the victim of unlawful harassment, while
91.5% know how to file a complaint under the Policy if they witness unlawful
harassment.® Significantly, the employees who participated in the audit overwhelmingly
responded that they are not only aware of the Policy and complaint procedures, but are
also willing to utilize the Policy and file a complaint if thcy became the victim of
unlawful harassment. Indeed, 96.4% of the employees reported that they would file a
complaint under the Policy if they became a victim of harassment.

Finally, a large majority of employees who participated in the audit reported that they
had received training on the policy (92.9%) and were aware that they could file a

complaint with the Department of Personnel if they felt uncomfortable reporting

harassment to their supervisors (83.8%) WINGGG—————————————
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* Ninety-nine percent of the employees who participated in the audit stated they were aware of the Policy,
ninety-four percent of the employees who participated in the audit stied they were aware of the procedures
for filing a complaint if they became the victim of harassment and ninety-one percent of the employces
who participated in the audit reported they were aware of the procedures for filing a complaint if they
witnessed unlawful harassment.
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EXHIBIT A
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Sexus) Harassment Poilcy

nhﬂucanypdqmadmmmpomhhformmmmbm
from harassment, inchuding sexual harassment. Because of the County's strong disapproval of offensive
i mbuwioramammmmmummm

or
be viewed as sexusl harassmant.

Sexcual harassment is defined as: urwelcome sexsal advances, requests for sexual favors and
mm«mmn-umwm

wbmmtmwworWamuMdm
inciividual’s smployment.

subenission 10 OF rejection of such conduct by an individual is used as the basis jor employment
decisions affeciing such individual; or

Sexual Bribery: Solicitation of seazal activity or other sex-iniad behavior
by promise of reward;

Sexusl Cosvolon: Cosrcion of sexusl activily by thveat of punishment;
and

Sexuel Assault: Gross sexual imposiion fike touching, fonding, grabbing or

Examples of Prohibited Conduct
- m“mnmhmmmm
continued smployment or promises of the Sams;

. demanding seaml activity by thweat of punishment;
- u:-_lldu’lw—d“mwmmmw

proposktions;
. vartyal sbuse of 3 sexml nERNe;
- graphic verbel conwnentary about an individual's body, sexual prowsss or sexal

deficlencies;

. smamlly degrading of wigar words to describe an individual |

) -mmcmm“m. ﬂlm- uul:puam
or or nthe

of seually SUGQESLvE OLJECTS, pictres, POSSrs of CANOONS;




. name caling, relating stories, Qossip, comments or jokes that may be derogatory toward
a particular sex;

. the dispiay of saxually suggestive graffti;

. retalistion against empicoyses jor compiaining about such behaviors;

* asking questions about sexal conduct or sexual orentation or preterences;

. harassmant consistently targeted at only one sex, even ¥ the conent of the verbal abuse

Managers and supsrvisors must enforce this policy. Upon being informed of possible harassment,
including seasal NErasement, MaNagers and SUPENVACrS are fequirsd to immediately take appropriate
action, including informing empioyess of thair rights 10 fils 3 compiaint pursuant to this policy.

Empioves Responaibities

Employess are encouraged, whether directly or through a third party, to notlly the allaged
harasser that the behavior in Quastion i cllensive and Lnweicome. However, failure to do 30 does not

" pravent an employes from filng & compiaint )

Employsss are encouraged to promptly report all aleged incidents of harassment, inciuding
“m.mlmmptpuﬂllm

Coupleint Procemure

Employses who have s compilaint of harassment, inciuding sexual harassrmernt, by anyons,
Nchuiing SUPEIVISOrs, CO-WOrkirs, vendors or visitors are encouraged to prompitly report all incidents.
A complaint mey be fled with a Supervisor, Department Directar or the Personnel Director. A blank

form is located on Page 71 of this Handbook, Empioyesss who balleve k would be ineppropriste
UMNMMMMMMIbMWUMM

Complaints should be fled within 15 days of the event compleined sbout. Complaints fled after
18 days may be cismissec.

To the maxinism sxaerst possible, the nvestigative procesdings wit be conducisd in a manner 1o
protect the corfidentialty of the complainant, the alleged harasser and all witnesses. All parties invoived
in the pocesdings wil be advised 0 maintain strict confidentialty, rom the inlial mesting 1o the fingl
agency decision, 1 ssfeguard the privacy and reputation of all invoived.

¥ the County determines that an smpioyse is gullly of harsasing anothar employes, appropriate
discipinary action will be taken againat the offencing smployss, inciuding the following:

refertal 10 the criminal justice system for possible violation.
.~}




R is a violation of this policy for any smpioyee to take reprisais against any person
she/he has fiad a compiaint, testifisd or assisted in any proceeding under this policy. Threats,
forms of intimiciation, and/or retaliation sgainst the complainant or any othar party based on invoivement
in the complaint process may be cause for disciplinary action.

However, §, ater iwvestigming any compiaint of harassment, the County detarmines that the
compiaint is not bona fide or that an empioyes has provided talee information regarding the compiaing,

1

Pursuant 10 a Stats lsw known as the Conscisntious Empioyes Protection Act, the Courty cannct
take any retaliatory action against an empioyes becaee the empioyes doss any of the following:

1. disciosss, or tfreatens to discioss 10 a supesvieor or to a public bady an
activity, policy or practice of the County that the empioyee reasonably
belfloves is in viciation of 2 law, or & ruls Or reguiations promuigsted

puUrsuant to iew;

2 provides information 10, or testifies before, any public body conducting
an investigation, hearing or inquiry iInto any violation of taw, or a ruie or
reguiation promuigsed pursuarnt to [sw by the County; or

a mnw“umhwm,mq'm
which the empioyes reasonably ballsves;
(8) is in violation of a law, aumawmm .
to law;
) s fraudulent or criminal; or

(¢} is incompatible with a clear manciate of public polioy conceming the
public heath, safety or weliare.

An empioyes who makes a cisciosurs to a pubiic body must notlly his or her supervieor in wikting
of the activity, palioy or practice which is in vioistion of lsw. This notics requiremern is iIntended t©© give
umuwmumnm policy or practice. Empioyess who do not first
notffy thelr supsrvisor are nat pratected againgt recalisgion.

However, smpioyess do not first have to notily their supervisor under the following ciroumstances.

1. m:uwmmum m«mtmwmw
more Courty SUparvisrs; or



EXHIBIT B



AUDIT OF COUNTY'S ANTI-HARASSMENT AND DISCRIMINATION
PROCEDURDES

i Are you aware of the County’s policies concerning harassment,
discrimination and retaliation?

Yes No

— ——

2. Have you received any training on the County’s policies and procedures
concerning harassment, discrimination. and retaliation?

Yes No

——— ——

3 Do you know how to filc g complaint if you became the victim of
unlawfil harassment, discrimination or retaliation?

Yes No

] ——

4. Do you know how to file a complaint if you witness unlawful harassment,
discrimination or retaliation?

Yes No

L — t—

5. Are you aware that if you feel uncomfortable complaining to your
supervisor about unlawful, harassment, discrimination or retaliation, under

Yes No

6. If you became the victim of harassment, discrimination or retaliation,
would you file a complaint under the County’s policies and pracedures?

Yes —.No

———

If no, why not?
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TOTAL OF ALL EMPLOYEES WHO PARTICIPATED IN THE AUDIT
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FAMILY SERVICES
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DEPARTMENT OF CORRECTIONS
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SHERIFF'S DEPARTMENT
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HEALTH & HUMAN SERVICES
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PROSECUTOR'S OFFICE
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DEPARTMENT OF BUILDING AND GROUNDS

3: Assareness of 4: Aumranass of
Complaint Procedure ¥ Compisint Procedurs If  File Complaint with Dept.  Complaint under Policy

Victim of Herssament  'Wiiness o Harasement

5: Awarensss of Ablly 10 §: Wilingness fo Flle a

of Persornel

@YES %
QN0 %




LAW AND FINANCE DEPARTMENT
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REGISTER EMPLOYEES

100.0%

90.0% -

80.0%

70.0%

60.0%-

50.0%

40.0%

30.0%

20.0%

10.0%-

0.0%-




SUPERINTENDENT OF ELECTIONS

100.0%- \

90.0% |
80.0% -1

70.0%

60.0% 1

50.0% QYES %

@WNO %
40.0%-}

300% |

20.0%- }

10.0%-|

0.0%-}

: A ; : _ ‘

1: Avarenses of the 2: Recsived Tralning on S: Awarenses of 4: Awarenses of 9 Awarencas of Abllly v & Willingness 1o Flle n

Policy the Policy Compisint Procedure ¥ Complasint Procedure f  Fils Complaint with Dept.  Cempisint under Policy
Victin of Hwrssement  Wiinees 10 Herssswent of Personrel




SURROGATE'S OFFICE
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COUNTY CLERK'S OFFICE
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BOARD OF ELECTIONS OFFICE
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